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BRIEF OF PLAINTIFFS IN ERROR 


SrATEMENT OF THE CASE. 


In this bricf defendant in error will be referred 
to as plaintiff, and plaintiffs in error as defendants, 
as in the court below. 

This action was instituted to recover damages for 
an alleged wrongful attachment levied by the United 
States marshal through one of his deputies Ins co- 
defendant herein, upon certain property which was 
elaimed to be the property of one J. A. Fagerberg, a 
brother of plaimtiff and defendant im error herein, 


After the levy was made demand was made by 
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plaintiff H. M. Fagerberg upon the deputy marshal 
for return to him of part of the property levied upon 
and which is the subject matter of this action. The 
marshal refused the demand and held the property. 
Thereafter this action was brought by H. M. Fager- 
berg as stated. The case was tried before a jury and 
a verdict was returned in favor of the plaintiff, upon 
which judgement was rendered by the trial court, and 
defendants sued out this writ of error. 


The facts in regard to the disputed property as 
claimed by defendants, and not contested except as 
to the issue of partnership, are as follows: 


In the summer of 1907, Thomas Carstens of Se- 
attle, president and principal owner of the Carstens 
Packing Company, was the owner or chief owner of 
a stock of merchandise situated in the Chititu mining 
district of Alaska, about 200 miles from the southern 
coast. The business had not been managed in a satis- 
factory wav and the man who had been in charge was 
leaving Alaska. Carstens made a proposition to J. 
A. Fagerberg, with whom he had had some dealings, 
to take charge of the store. Fagerberg agreed to do 
su, but stated that he could not put im all his time at 
it and proposed to emplov his brother, H. #1. Fager- 
berg, plaintiff herein, to run the store. This was 
avreed to and it was agreed that H. M. Fagerberg 
should receive a salary of $1,500 per vear for his ser- 
vices. TL. M. Fagerberg remained in charge of the 
store until the fall of 1910, when he gave it up. 
Thereafter the store was at times closed and at other 
times different persons had charge of it. 


. 


H. M. Fagerhberg testified that during the three 
years he managed the store he received none of his 
compensation except very small amounts from time 


to time for necessary personal expenses and that 
when he left the store more than $4,000 was due him. 
At that time, according to his testimony, he had in his 
possession $3.800, which he proposed to apply on his 
account. Both he and J. A. Fagerberg testified that 
J. A. Fagerberg persuaded him instead to loan the 
money to the latter, who was about to build a road- 
house at Blackburn, Alaska, not far from Chititu, 
which roadhouse thereafter became a part of the sub- 
ject matter of this action. Both brothers testified that 
H.M. Fagerbere did loan $3,800 to J. A. Fagerbere. 
without any writing to evidence the same, without 
anv agreement for interest, or anv time fixed for pay- 
ment, and that the amount had never been paid nor 
any part of it. They further testified that H. M. Fa- 
gerberg continued to work at $125 per month without 
anv interest in the business. and later for $100 per 
month. 


A.M. Fagerbere testified that he then believed 
he was still working for Thomas Carstens and J. A. 
Fagverbere ; that he never reeeived any information to 
the contrary. He testified that he worked all through 
the fall and winter of 1910 and 1911 in building the 
roadhouse and had charee of the work, and that he 
eondueted the roadhouse part of the time after it was 
built, doing all this under his agreement of 1907 to 
work for Thomas Carstens and J. A. Fagerbere for 
$125 per month. Both he and J. A. Fagerberg explie- 
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itly denied that any partnership existed between 
them at anv time between the vear 1907 and the trial 
of the action. They both testified that H. M. Fager- 
bere had no interest in any business of J. A. Fager- 
bere except the wages it was agreed he was to receive 
and that he never in the seven vears from 1907 to 1914 
drew any of his wages except small amounts for nec- 
essary personal expenses. Both Fagerbergs testified 
that in the spring of 1912 H. M. Fagerberg agreed to 
accept a reduction of his wages from $125 to $100 per 
month and that he thereafter worked for the latter 
amount. 


In 1912 the wife of J. A. Fagerberg sued him in 
the district court of Alaska for separate mainte- 
nance and obtained a decree ordering him to pay her 
$50 per month. In the summer of 1913, J. A. Fager- 
berg, then in Seattle, was threatened with legal pro- 
cess of various sorts, including arrest, to compel him 
to pay the amount due his wife for separate mainte- 
nance. In July, 19138, he made a bill of sale of every- 
thing he owned in Alaska, including the Chititu store, 
transferring and convering everything to H. M. Fa- 
verberg. Testimony was conflicting as to the reasons 
for this transfer. The Fagerberes testified that it 
was inade to secure H. M. Fagerberg for about $5,000 
due him for wages. Officers of the Carstens Packing 
Company testified that it was done to cover up all 
property inJ. A. Fagerberg’s name and put it beyond 
the reach of his wife’s demand for separate mainte- 
nance. 


During all the time from 1910 to 1914, the Fager- 
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hbergs were closely associated in business, and it was 
admitted by them that they were commonly reputed 
to be partners in the district where they were operat- 
ing. It was admitted that each of them seemed to be 
interested in all the business which the other trans- 
acted and in all property which the other controlled. 
They worked together or alternately in conducting 
the roadhouse, in logging contracts, in freighting and 
in earrving mail under a government contract. 


In the early part of 1914, J. A. Fagerbere was in 
Seattle and engaged in some negotiations with Thom- 
as Carstens to obtain money and goods for a merean- 
tile venture in the Shushanna mining district of Alas- 
ka, a newly discovered camp which in publie opinion 
had a great future. The testimony was conflicting as 
to who was most imterested in these negotiations. 
Fagerberg testified that Thomas Carstens and others 
associated with him were very anxious to give him an 
outfit for the Shushanna to recoup at least a part of 
the heavy loss in the Chititu store. Carstens and 
other officers of the Carstens Packing Company testi- 
fied that Fagerberg tried hard to obtain from Cars- 
tens a large amount of money and goods, but Cars- 
tens turned him down. Fagerberg, however, bought 
a large shipment of oats on Puget Sound and had 
them shipped to Alaska C. O. D. He then drew a 
sight draft on Thomas Carstens for the freight, which 
Was paid. Carvstens testrfied that he had no prior 
agreement to pay it and that on the contrary he had 
expressly told Fagerberg he would not furnish him 


any more money but would, Wf he wished it. supply 
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him with a small amount of meat: that when the 
sight draft arrived, after reflection, he decided toe pay 
it because he had always had a liking for Fagerberg 


and it occurred to him, as he put it, that Fagerberg 
had a chanee to get on his feet and that he would take 
one more chance with him and help him. After that 
he sent a large stoek 6f merchandise of the value of 
more than $4,000 to Fagerberg upon agreement bv 
correspondence that Fagerberg was to remit to him 
the proceeds as fast as the goods were sold. T'his Fa- 
eerberg failed to do. Carstens sent an agent to Alas- 
ka who reported that Fagerberge was converting ev- 
ervthing to his own use and Carstens thereupon insti- 
tuted an action to recover the amount of the goods 
and sight draft from Fagerberg, and attached every- 
thing he had, including the property claimed by H. M. 
Fagerbere. 

When J. A. Fagerberg returned to Alaska about 
March 1, 1914, he told H. M. Fagerberg that a corpo- 
ration was to be organized eomposed of themselves 
and Thomas Carstens, which was to take over all the 
property then standing in H. M. Fagerberg’s name. 
At the same time he made a nemorandum agreement 
with H. M. Fagerberg by which the latter was to 
transfer everything to this corporation and go imto 
its employ as a packer at $100 per month, and until 
the corporation was formed he was to work for J. A. 
Kagerberg and Carstens at that salarv; meanwhile 
leasing tc them at figures aggregating $825 per month 
the property which he proposed to sell. Thereatter 
he worked asa packer until the attachment was levied 
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early in the following August. According to the tes- 
timony of the Fagerbergs, after the levy J. A. Fager- 
berg turned everything over to FL. M. Fagerberg and 
said he would quit. This was considered by them a 
delivery of all the property in use by either of them 
to J. A. Fagerbere. 

It was admitted that no profit was made between 
Mareh and August by anv enterprise in which the 
Fagerbergs were engaged—roadhouse, stores and 
freighting business were paying out more money than 
they took in. It was claimed, however, that the pay- 
ing business would have been later. J. A. Fagerbere 
testified ‘‘August and September are big months.’’ 
It was in evidenee that in September J. A. Fagerbere 
was put into bankruptev on petition of his brother, 
H. AM. Fagerberg. and that the schedules in bankrupt- 
ev showed wages due several emploves for several 
months back, besides large sums for merehandise. 


ASSIGNMENTS OF ERROR. 
I 


The court erred in admitting in evidence, over 
the objection of defendants, plaintiff’s exiibit **D,”’ 
which purported to be a contract between Thomas 
Carstens and J. A. Fagerberg on the one part and FH. 
M. Fagerberg on the other part; it beme coneeded by 
plaintiff and by his witness, J. A. Fagerbere, that 
said contract was signed only by J. A. Fagerbere, 
and H. M. Fagerbere, the naane of Thomas Carstens 
being appended thereto by J. A. Fagerbere without 


his knowledge; the same purporting to be a contract 
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fora partnership among said parties and ultimate in- 
corporation. 


TUL, 


The court erred in admitting the testimony of 
the plaintiff, H. M. Fagerberg, over the objection of 
defendants, as to speculative profits he might have 
made in conducting the Blackburn roadhouse and 
using the attached horses if the attachment had not 
heen made. 

The court erred in admitting testimony of prof- 
its lost by reason of the attachment of the roadhouse 
and horses after evidence had been offered by plain- 
tiff himself designed to show that both the ruadhouse 
and the horses had been leased for about five months 
prior to the first levy under the writ of attachment 
complained of and that during all of said time, he had 
been working for $100 per month for J. A. Fager- 
berg under a contract for an indefinite period that 
was terminated by levy of the attachment. 


Jn, 


The court erred in refusing to give part of m- 
struction No. 5 asked by defendants as follows: 


Vou are instructed that possession of prop- 
erty is presumptive evidence of ownership, until 
the basis of ownership is otherwise explained, 
and long continuance In possession strengthens 
the presumption of ownership. 

In this ease if you find that the Blackburn 
roadhouse and equipment had been in possession 
of J. A. Fagerbere most of the time since 1t was 
constructed, and that H. M. Fagerberg never had 
charge of it for a considerable length of time, 


you are entitled to consider the facts regarding 
possession as making a prima facie case of own- 
ership in J. A. Fagerberg.’’ 


IV. 


The court erred in denying defendants’ motion 
for a new trial. 


Ne 


The court erred in ordering the judgment enter- 


ed in this cause in favor of plaintiff and against de- 
fendants. 


ARGUMENT. 


In argument all the assignments of error may be 
considered together, beeause it is the verdict that de- 
fendants complain of, on the ground that it was 
wholly unjustified by the evidence and appeared to 
have been given under the influence of passion or 
prejudice. This objection to the verdict is set up in 
the motion for a new trial, demal of which is assigned 
as error (Assignment IV). 


As already shown in the statement of the ease the 
vital issue in the trial was the question whether or 
not a partnership existed between the two Fager- 
bergs. All other issues revolve around this. If the 
Ragerbergs were partners, they were jot owners of 
the property involved, jomtiy and severally Hable for 
all firm indebtedness and either could be sued on ac- 
count of such indebtedness, and any property belong- 
ing to either or to the firm could be taken on attach- 
nent or execution. Counsel for defendants are mind- 
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ful of the rule that appellate courts are reluctant to 
reverse a trial court on a question of fact. Neverthe- 
less they will do so when the Judgment is so clearly 
against the weight of evidence that to allow it to 
stand would be palpable injustice. The rule is thus 
stated in Darlington vs. Twrner, 202 U.S. 195-220: 
‘Where both courts below have found a par- 
ticular state of facts we do not disregard them 
except upon the conviction that the lower courts 
clearly erred in their conception of the weight 
of the evidenece.’’ 

In that case the supreme court reversed the 
court of appeals of the district court of Columbia, 
which had affirmed the supreme court of the district 
in upholding the findings of an auditor to whom the 
ease had been referred. 

Defendants contend in the case at bar that not 
only did the preponderance of evidence point irresis- 
tibly to the conclusion that the two Fagerbergs had 
been in partnership for several vears and were joint 
owners of the property, but their own admissions and 
their names appended to numerous documents signed 
‘*Ragerberg Brothers’’ raised a quasi estoppel 
against them to deny that they were partners. Fur- 
ther, their contradictory testimony and weird expla- 
nations should have raised an almost conclusive pre- 
sumption against their veracity. Some of their as- 
sertions of fact would stagger not only eredulity but 
eullibilitv. On many matters thev were flatly con- 
tradicted, leaving no escape from the conclusion that 
either they or the contradicting witnesses were guilty 
of wilful perjury. These contradictions will be given 
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hereafter im this brief in order that this court may 
decide which witnesses committed perjury. 


H. M. Fagerberg, the plaintiff, testified that he 
took charge of the Nizma store August 1, 1907, at a 
salary of $1,500 a vear (R. 18-20-63) ; that he left the 
store late in the fall of 1910 (CR. 66) ; that at that time 
he had been paid only about $500 or 8600 of his sal- 
ary (R. 20); that about $4,500 was due him (R.70): 
that he then had in his possession $3,800; that he in- 
tended to keep that and quit his job, but J. A. Fager- 
berg talked him into leaving the monev in the lat- 
ter’s hands to be used in business, and to continue 
working at a wage of $125 a month at anvthiny J. A. 
Fagerberg wanted him to do. The folowimeg from 
the record, page 24, is illuminating: 

‘fA. LT asked him—I had the money; I had 
practically $3,890 in my possession then, and I 
told him I wanted my money. ‘Well,’ he says, 
‘after I put you in here and give vou a chance to 
make this money, vou are gome to pull it out and 


eive me and Carstens no ¢ ‘hance 7 at all, when there 
is a chance to make some money.’ 


@. And the upshot of it was, vou turned 
the money over to him and didn’t hold it out? 

A. 1 didn’t hold the money out of him.—TI 
staved with him.”’ 


The plaintiff also testified on cross-examination 
that he considered that he was working for J. A. Fa- 
verbere and Thomas Carstens for wages all the time 
from 1907 until ns brother gave hima bill of sale for 
all the property held by either Fagerberge im July, 
19913; that.im all that time he never drew anv money 
except for expenses; that he never saw Thomas Cars- 
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tens nor had any communication with him although 
he once visited Seattle. The following luminous 
statements from pages 70-1-2-3-4 of the record illus- 
trate the free tenor of plaintiff’s conversation on the 
witness stand. It will be noted that he was uncertain 
whether it was $4,000 or $4,500 that was due him in 
the fall of 1910: 


‘*@. At the time you quit the store, or prac- 
tically quit it, in the fall of 1910, how much was 
due vou for back salary—at the time you say you 
quit the roadhouse and went into the logging 
camp—how much was due vou for back salar Vv 
at $1,500 per vear? 

A. Well, there was practically $4,500. 

Q. When vou left that work at the Chititu 
store, when vou quit spending all your time at the 
Chititu store, which was about August or Sept- 
ember, 1910—how much was due then for wages 
or salary ? 

A. Probably $4,000. 

@. Then you had received practically noth- 
ing during those three vears? 

A. No, practically nothing. 

(. You had been working for vour board, 
as far as receiving anvthing was concerned ? 

A. That's the fact, ves. 

© Yourwad about $4,000 coming ? 

A, Yesgsin, 

Q. Now, vou were working for Al when 
you worked in the logging-camp and built the 
roadhouse at Blackbur n? 

A. Yes, sir. 

©. You had no interest in that? 

A. No, sir. 

Gi And when you accepted a reduction im 
salary to $100 per month in the spring of 1912, 
you were still working for Al?- 

of Ves, sit: 

Q. When vou were working at the Chititu 
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store from 1907 to 1910, vour understanding 
was that you were working for J. A. Fagerberg 
and Thomas Carstens? 


A. Practically, as I understood the condi- 
tions between Al and Thomas Carstens ? 

And for whom were vou working when 
vou quit the Chititu store and went out to the log- 
eine camp—were vou still working for Thomas 
Carstens ? 

A. Practically, under the same agreement 
in foree. 

@. And during all of 1911 then, when you 
were working on the construction of the Black- 
burn roadhouse and in the fall of that vear, in- 
eluding 1912 when vou freighted on the trail, vou 
considered that vou were still working for 
Thomas Carstens ? 

A. TI certainly did. 

@. You understood that there was a sort 
of general partnership between J. A. Fagerbere 
and Thomas Carstens in the business that J. A 
Fagerbere was doing in the Nizina country ? 

A. Something to that effect, yes, sir. The 
way I understood it, at the time the Carstens 
Packing Company held a bill against the old Ni- 
zina ‘Trading Company and at the instigation of 
the Carstens Packing Company this was turn- 
ed over to Al—that is my understanding of it: 
that was the way it was explained to me. 

@. And-you were still working for J. A. 
Magerberg and Thomas Carstens, or the Carstens 
Packing Company, as the case may be? 

& As the case may be, wes, str; If don’t 
know how the situation stood exae a ¥ ; that is The 
Wav it was explained to me at the time. 

Q@. At what time? Until what time? 

&. Naal Tels. 

Q. Until vou got this bill of sale? 

oe, ak iss “Sided 

&. Ihe latter part of the guituner a 19184 

of eee SIT. 


14 


(. And your understanding was that you 
were working for Thomas Carstens in the freigh- 
ting ? 

A. Yes, sir. 

(). And in the roadhouse ? 

A. Yes, sir. 

And in the construction of the road- 


house 2 
A. Yes, sir. 


@. Did vou see Mr. Carstens when you 
were in Seattle in 1909. 

A. I did not, no, sir. 

Q. Did vou hunt him up? 

A. No, sir, I did not. 


Did vou have any correspondence with 
My. Carstens or the Carstens Packing Company 
about vour work up there? 
i. Ieverdra: 


At the time you quit working at the 
- Chititu store and when getting out logs for the 
Blackburn roadhouse, your idea was that Mr. 
Carstens was to be interested in the Blackburn 
roadhouse ? 


A. he same principle would apply there; 
in fact [ demanded my money in 1910, before I 
went over there, and as I explained before, I 
agreed to stav by the proposition with them-—my 
wages were still in the business. 

@. At that time vou had about $3,800 in 
vour possession ? 

A. I had that, yes, sin. 

@. Which you could have held out under 
vour contract 7 

A. Which I could have held out under my 
contract and stuck it into my pocket. 

Q. And instead of that, in order to help 
along the business vou staid right with it, and al- 
lowed Al Fagerberg to use 1t? 

A.  Yaes, Sir. 

@. And you never went to see Mr. Carstens 
or said anything to him about it? 
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IT never did. 

You got uneasy about vour money ? 

TI got uneasv about my money, ves. 

Did it ever occur to you to write Mr. 
Carstens to ask him how far he was backing Al 
in the business he was doing? 

A. It never occurred to me, never thought 
Ott 

Q. At the request of Al, vou left the $3,800, 
which was in vour possession and which you 
could have retained, if it was due and owing to 
you, vou left it at his request and went working 
for him and did work for him for nearly a vear 
in the construction of the roadhouse and still had 
$4,000 due you—didn’t vou consider it worth 
while to ask M1. Carstens, write him and ask him 
if he was interested in the roadhouse ? 

A. It didn’t strike me that way, no, sir. 

@. You have stated there was $4,000 due 
vou? 

A. Al was handling that and thev could 
talk that over themselves; I might have gone 
further with Al than I would with anyone else, 
naturally would. 

@. But vou became quite dissatished, ac- 
eording to vour own statement, in the spring of 
1912—so much so that vou and vour brother had 
a serious disagreement ? 

A. Yes, sit: 

Q. But vou continued to work for Fager- 
berg and Carstens for more than a vear after 
that without writing to Mr. Carstens and asking 
him whether he was back of it? 

a Why, no, of course | didn’t: if tree: 
entered my mind. [| understood the proposition 
and Al was handling that end of it for him. Thev 
never took the trouble to consider me: 1 was deal- 
ing with Al and he was representing them. 

QM. When did vou quit working for Al Fa- 
gerberg and Thomas Carstens ? 


A. When the deed was delivered over to 
9 


fO>O> 


LLM. 
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Plaintiff continued to work for wages, according 
to his statement, until July, 1915, drawing only 
enough money for expenses and at that time had 
#5,600 due him, as stated on cross-examination 
(R. 76), or $5,300, as he stated on direct exam- 
ination a 2). The following from the latter page 
is cited to show plaintiff’s careless manipulation of 
figures. He was testifving concerning the bill of sale, 
which stated $4,500 as its consideration ; 

“Q. Did you have more money than that 
coming at that time from J. A. Fagerberg, Julv 
15, 19132 

A. Yes, I think J did. 

@. How much more? 

A. It was practically about $500 more than 
that.—practically $800. 

Q. $800 more than is stipulated there— 
then that would be $5,300 ? 

A. $5,300 that I had coming. 

On the matter of plaintiff giving back the $38,800 
which was less than the amount due him for wages in 
1910, to be used for the sole use and behoof of J. A. 
Fagerberg and Thomas Carstens, the court will 
please note the testimony of J. A. Fagerberg <R. 192- 
3-4-5), showing that no evidence in writing was given 
of the loan, it was to draw no interest, was unsecured, 
and had no fixed time of payment: 

‘“(@. Did you have any talk to him about 
this $3,800 that he had in his possession or under 
his control ? 

® Yes, in the fall ow 1). 

@. Wasthat before he started in on the log- 
elng ? | 

A. He had already started; he had the logs 
practically out and he had the barn up. 
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Q. And who was paving the wages of the 
men at that time ? 

A. I paid them afterwards, after I came in. 

. At that time thev hadn’t been paid? 

A. At that time they hadn’t been paid; he 
eot the supphes from Blum to supply the men. 
their clothing. 

State vour version of the conversation 
between vourself and Harry over this $3,800 ? 

A. We got into an argument over it and 
what started it, somebody issued a check on the 
Valdez bank, issued a forged check on Harry, 
and Mr. Lang said to me, ‘Harry has overdrawn 
his account,’ and I said, ‘1 don’t see any reason 
for iv, but | said) All Pri, char®e it up thee, 
to my account,’ and when I went in there—I had 
been working hard all summer, and had been out 
on the trail and around and I was cold and 
eranky, and I jumped on Inm rough-shod for 
overdrawing his account, and one thing led to 
another and T asked him what he had done with 
the money. ‘Was it necessary to overdraw vour 
account and I have to make it good for vou,’ and 
he said, ‘fT have $8,800 for my salary,’ and an ar- 
eument came up about the place at Kennecott: 
“We ll,’ he savs, ‘I am holding that out for my sal- 
airy’, and I intend to hold it, too,’ and the argu- 
ment went on until we landed into a serap: I 
was stronger: 1 didn’t want to abuse the bov and 
[ held him until he cooled down a bit and told 
him where be was at and talked him out of it. 

Q. Where was the $3,800 at this time ? 

A. He had the money in the Seandinavian- 
Ameriean Bank, T think, outside. 

@. fe turned that over to you? 

A. Yes, he wave me & thetk for it on the 
Scandinavian-American Bank. 

@. So von are sure it was the Scandina- 
Vian-American ? 

A. Yes, sir. 

@. Did vou coneede at that time that the 
$3,800 was due him? 
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A. Yes, sit, I conceded that the $3,800 was 
due him, I coneluded the $3,800 was due the boy 
and [ think a little more. 

@. How did you persuade him to give it up 
to vou? 

A. I said to him, ‘I put you in here and I 
am up against it on the proposition,’ but I told 
him the advantages of the thing and the points 
of the argument, and I said, “The property is 
worth it; anv time [ fall down vou have the house 
here, when I put in the house—you can’t lose any 
way, even if the Carstens Packing Company 
gives vou the dirty end of it.’ 

(. You literally talked him out of it? 

A. I hiterallyv talked him out of 1t. 

Q. By smooth talk? 

A. You bet vou, I admit that. 

©). What inducement did vou offer him to 
vive up that $3,800—anvthing but the desire to 
help you? 

A. No, nothing else but the brotherly feel- 
ing there was in that respect. I never offered 
him anv inducements; I told him the prospects of 
the country and the advantages of the country. 

@. He wasn’t to be in on the rake-off ? 

A. No, sir. 

@. Absolutelv had no interest in the Black- 
burn place ? 

A. No, he had no interest whatever. 

(. Not even an optional interest? 

A. Not even an optional interest; no, he 
was simply ona salary and that was the cause of 
the fight, and the fight between myself and wife 
was over that old: stock and [ was standing up 
for the Carstens Packing Company. 

(). At that time, in the fall of 1910, he was 
working for vou at £195 and he leaned vou this 
$3,800 without interest simply to help vou out? 

A. That was my understanding with Harry 
when I put him in there. I thought $1.500 was 
good wages and he could let it stay in tue busi- 
ness. 
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Q. Did you still owe him the money in 
1912? 

A. Yes, sir. 

Q. And was that evidenced by a note or 
anything ? 

A. He had this contract that Mr. Brock 
drew up for him. 

. He never had anything in writing until 
Mr. Brock drew that up in the spring of 1912? 

A. Wo, sir. 

@. Was it a part of the consideration in 
the agreement that his wages were cut to $100 
per month? 

A. I don’t know. 

Q. He let vou have this $3,800 indefinitely. 
without.any interest or without anything in writ- 
Ing until the memorandum agreement was drawn 
up by Mr. Brock in the spring of 1912? 

A. Yes, sir. 

@. And he centinned under the old ar- 
rangement, except that his salarv was cut to 
$100, until the summer of 1913 ? 

m. Wes, sii’’ 


The court will observe that plaintiff ‘wasn’t to 
be in on the rake-off,’’ and had no interest, ‘Spot even 
an optional interest’’ in anything but his wages, and 
such was his child-hke fidelity and devotion that he 
continued to work on that visionary basis for three 
vears more and still received no wages exeept enough 
for personal expenses. This interesting storv seenis 
to have placed no strain upon the eredulity of the 
jury, though it appears to counsel for defendants that 
its vast improbabihty should record an imstant and 
deep impression uponan average mentality. Return- 
Ing to the extemporancous remarks of plaintiff he 
gives the followimg aceount of proceedings after he 
handed back the $3,500 to his brother to be used with- 
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out security or merement in the speculative business 
of J. A. Fagerberg and Thomas Carstens, a business 
which seems to have germinated and fruetified noth- 
ing but debt for all eoneerned. Hear him (R. 66-7): 


‘*@. In the fall of 1910, von went at some- 
thing else? 

A. Yes, sit. 

@. Youwent to logging, [ beleve, vou said? 

ae Ih Cees cite 

That was for the purpose of getting out 
logs to build the Blackburn roadhouse, [ under- 
stand ? 

A. Yes, sir; and another thing, we got out 
logs. 

Q. Who do vou mean by we? 

A. Nbv brother and myself; I naturally say 
we since I was connected with the business and 
working there, Sam Rogers and myself; that is 
the way I put it; he was the man working with 
me, cutting these saw logs. We cut practically 
80,000 feet of saw logs and hauled them to the 
mine, hauled them in the winter and they were 
out on shares bv the Kennecott Mines Company, 
and half of them, half the limber—it was di- 
vided. 

(). Divided between whom ? 

A. The Kennecott Mines Company and my 
brother and myself. 

Q. The purpose of that logging was to ob- 
tain lumber for the— 

A. For the construction of the roadhouse. 

@. Did vou go back at any time to run the 
Nizina store ? 

A. No, sir; not after the spring of 1911. 

Q. You never were in active charge of the 
store for anv length of time after vou quit in the 
early fall of 19102 

A. No, sir; not while it was in operation. 

(). You stated that you worked around at 
different things during 1911—a good part of the 
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time you were working on building the Black- 
burn road house ? 

A. Wes Jsig. 

QM. And what time was that finished ? 

A. It was finished along in the fall; we 
started to build, the actual construction of the 
building, m the spring of 1911 and the barn and 
outbuildings, and it was finished in the fall. to- 
wards the fall.” 


The court will observe that the plaintiff’s nimble 
tongue in this chapter tells what ‘‘we’’ did. Also 
that ‘‘we’’ got out hunber to build the roadhouse at 
Blaekburn, which plaintiff savs he had no interest in 
although half the hunber belonged to ‘‘my brother 
and mvself.”’ Plaintiff thought he was working for 
his brother and Carstens for wages for six vears, of 
which he reecived very little, and vet when question- 
ed about a newspaper advertisement reading ‘‘Fa- 


gerberg Brothers,’’ which he said he did not put in 


the paper himself, he explained (R. 81): 


‘The way that was, when I went into Chiti- 
tu, the name of Carstens and Avers, they eould- 
n’t do business in there because their name was 
so damned rotten, and I was running the store 
there, between me and my brother—l was run- 
ning it there and it naturally drifted into Fager- 
ber’ Brothers. We had a prétty fair reputation 
and were doing things on the square.’ 


When his attention was directed to the faet that 
he had worked a long time for Carstens votwith- 
Standing the latter’s ‘trotten’’ mame, he explained 
Cit. 43-4) : 


“@. You sav the Carstens Packing Com- 
pany had a bad reputation in there ? 
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A. Thev certainly did. 

Didn’t vou take a long risk to work for 
Thomas Carstens for six years, if he had a bad 
reputation, without writing to him and asking 
him when he was going to pay vou? 

A. Perhaps I did, but at the time I went in 
there, I didn’t know the people I was dealing 
with as I do now. 

(). You sav they had a bad reputation at 
that time ? 

A. I was taking other people’s word for 
that, I hadn’t found it out; I have to be shown 
first and when [ am shown, I know it.”’ 

On page 96 of the record plaintiff admits: 


“*@. You worked for Al Fagerberg and the 
Carstens Packing Company, Thomas Carstens, 
for nearly six vears, until thev owed vou a bal- 
ance of nearly five thousand dollars, and vou 
never wrote to Thomas Carstens and asked him 
for the money? 


A. No, sir; I never did.”’ 
This queer testimony, like numerous other frag- 
ments, demonstrates that plaintiff’s memorv and 
ideas are highlv adjustable. 


Documentary admissions of partnership were 
numerous. Plaintiff admitted that an advertisement 
of Fagerberg Brothers’ store ran in a Valdez paper 
two or three vears (R. 80). Also that he used bill- 
heads reading ‘‘ Fagerberg Brothers,’’ and signed nu- 
merous bills made out on them ‘‘Fagerberge Broth- 
ers,’’ bv himself, using either his full name or initials 
(R. 83-4). A stipulation as to the record (R. 4387) 
lists ten of these bills and shows the form of billhead. 
Another is shown on page 369 of the record. On page 
87 of the record appears a letter to Schwahbacher 
Bros., Seattle, enclosing check for $109 on account, 
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siened ‘‘Fagerberg Bros., Pr. H. M. Fagerberg,”’ 
which plaintiff admitted he signed. He gave this 
naive explanation (R. 88) : 

‘*T sent it that way as I explained before, 
the business has been conducted as Fagerberg 
Brothers to protect the Carstens Packing Com- 
pany, and used as a firm name in that respect 
only.”’ 

This stock explanation of plaintiff’s vearning to 
hold the Carstens’ name invisible flashes up at inter- 
vals in his testimony like a blinker hgeht. It was his 
dernier resort when no other excuse for the partner- 
ship name seemed available. 

Plaintiff received a check in July, 1912, drawn 
in favor of Fagerberg Bros. and indorsed it *‘ Fager- 
berg Bros. Per H. M. Fagerberg, member of firm’ 
(R.89). He admitted that when the Blackburn voad- 
house was taken back from Breedman & Church in 
1914, a stock of goods was taken with it and paid 
for in notes signed by himself and J. A. Fagerberg 
(hk. 92). He admitted that when Maleolm Brock of 
Blum & Co., effected a settlement between him and 
his brother in the spring of 1912 a mortgage was geiv- 
en to Blum & Co. for about $2,600 and signed by the 
two Fagerbergs. As usual plaintiff had an explana- 
mom. Here it is Ck. 384): 

“Q@. State the Girenmstances under which 
vou signed that mortgage ? 

A. Mr. Brock msisted on my signing it— 
he said my name had been used in the business 


and he held me as responsible as he would Al 
he looked at it that way and I signed it.”’ 


Brock was manager of the bank and mereantile 
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house of 5. Blum & Co., at Cordova, with which the 
Fagerberes had done business for several vears, and 
to an extent that led to an indebtedness of $2,600. Tle 
evidently knew the relations existing hetween the 
two EKagerbergs. It night be mentioned here that 
plaintiff made much in his testimony of this agree- 
ment between himself and brother, drawn by Mr. 
Brock as a settlement between the two Fag.-rbergs. 
He insisted that it showed that he was only working 
for wages, but this extremely valuable agreement, 
which called for the payment to him of $4,009 by his 
brother, was unhappily lost before the trial. Plaim- 
tiff said he had looked for 1t but could not find it (CR. 
26-166-7). The two Fagerberes testified to its con- 
tents but Mr. Broek was not subpoened although he 
would have been a disinterested witness. 


Plaintiff’s Exhibit C (CR. 34), the lease of the 
Blackburn roadhouse from J. A. Fagerberg to 8S. O. 
Breedman, dated November 16, 1912, deseribes ‘* The 
Blackburn roadhouse heretofore operated as a road- 
house by Fagerberg Brothers” (CR. 34). Defen- 
dants’ Exhibit 5 (R. 223) was an order for goods 
dated April 7, 1915, which J. A. Fagerberg admitted 
was in his handwriting and that he sent it out (R. 
222). It was signed Fagerherg bros. 

J. A. Fagverberg admitted that he authorized an 
advertisement of the Nizina store to be put in the 
Valdez Prospector, but said the newspapet man 
wrote the ad. Te adinitted also that he saw the ad 
from time to time (R. 224-5). He gave the same ex- 
planation of the billheads treading ‘‘ Fagerberg: 
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Brothers’’ CR. 225-6). Fle invited the court and 
jury to believe that a Seattle printer printed bill- 
heads under that firm name without an order to do 
so. Here is the statement: 


‘A. In 1910 Harry said he had run out of 
the old Nizina billheads, and he said, ‘Better 
send Rae some billheads,’ and I had some bill- 
heads printed; and the way that came out Fager- 
berg Brothers, I met Johnson in Seattle and a 
man connected with the stationery company and 
told them to get me out several thousand bill- 
heads, blank form; I picked out the form and 
there was nothing said about the heading and 
thev knew me from schooldays and knew Harry 
was with me and they just put it in Fagerberg 
Brothers. 

Q. You didn’t tell him to put it in Fager- 
berg Brothers, General Merchandise, Nizina, 
Alaska? 

A. He asked me what I was doing up 
there and I said, “Phis 1 is fora general merchan- 
dise store, miners’ supplies.’ ”” 


Concerning the Blackburn readhouse J. A. Fa- 
gerberg coneeded (CR. 165) : 
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. You got that house construeted in the 
tell ot 191.17 
A. Yes, sir. 
Q. Did vou open it up for the aceommoda- 
tion of guests ? 
Yes, sir. 
Q. Did vou run it vourself on the start? 
. Noton the start I did not. 
@. Who did run it? 
. Harry was in charge of the house at the 
start and during construction.’ 


Minally on the issue of partnership the court’s 
attention is directed to the following admissions of 
the plaintiff (R. 140): 
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“Q. You stand then on your proposition, 
that at no time were you a partner of Al Fager- 
berg? 

A. I certainly do. 

Q. That you worked for him six years, for 
him and some more or less visionary partner of 
his in Seattle, whom you never saw anc never 
corresponded with? 

A. Yes, six. 

@. You never got any money out of either 
of them, but your board; he owed you $3,800 
which you gave back and you never had any busi- 
ness interest in the possible profits of this vast 
ramification of business that Al was trying to 
transact ? 

A. Nota bit; at that time I was aware of 
the Carstens Packing Company in 1910—and 
my brother will admit then I ‘did not want to 
have nothing at all to do with the Carstens 
Packing Company only on a wage proposition 
and I wouldn’t go into business with them at all 
under any consideration; if | knew they were in 
a concern I would get out, believe me, before they 
got a chanee to hook me. 

(. That was vour attitude toward them 
in 1910? 

A. That was my attitude toward them in 
NS DUG) 

Q. But you worked for them three years 
afterwards without wages? 

A. Yes, I did, out of consideration for my 
brother—that was the facts of 1t.”’ 

And particularly the following (R. 152-4): 

‘*(), At the time this attachment was made 
and for a vear or two beforehand, is it not true 
that around McCarthy and Blackburn, in that 
country, vou were universally know as Fager- 
bere Brothers? 

AS lo a certaimvextent, cs. 

Q. And is it not a fact that your neigh- 
bors up there dealt with you as Fagerberg 
brothers ? 
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A. ‘To a certain extent, yes; a gouG many 
of them, however, were aware of the fact how it 
stood, some of them. 

@. Wasn’t it generally understood that 
Fagerberg Brothers owned the freightiig busi- 
ness and roadhouse and were running it to- 
gether? 

A. Yes, that is the way it was understood.”’ 


Comment on this last admission seems superflu- 
ous when it is remembered how many acts of the Fa- 
gerbergs already cited from the testimony built 
up the popular behef that thev were partners. 

In view of the remarkable statements made bv 
the Fagerbergs to explain away the presumption of 
partnership raised by their course of conduct in busi- 
ness this seems like a fitting place to bring up the 
question of veracity. Counsel for defendants insist 
that the claim of the Fagerberes that they were never 
partners and that H. M. Fagerberg was working for 
J. A. and Carstens for wages for six vears without 
drawing any more of his pay than he required for the 
modest personal expense entailed by living on the 
frontier is a tale so marvelous that unless it were up- 
held by corroborative evidence sufficient to outweigh 
its improbability the veracity of the witnesses relat- 
ing it falls under grave suspicion. No sueh corrobo- 
ration appears in the record. <All the direct testi- 
mony except their own and virtually all the eireum- 
stantial evidence contradicts the queer contention of 
the Fagerbergs. As affecting the veracity of the wit- 
nesses the following contradictions and mceoneruities 
in the testimony are cited: 

When J. A. Fagerbere returned to Alaska about 
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March 1, 1914, he made an agreement with plaintiff 
for an incorporation which was to take over all prop- 


erty owned bv plamtiff CR. 40). The stockholders 
were to be the two Fagerbergs and Thomas Carstens. 
Carstens was to put in $10,000 worth of merchandise 
and receive $20,000 of the capital stock; J. A. Fager- 
berg was to get $10,000 of the stock, for what consid- 
eration does not clearly appear. H. M. Fagerberg 
was to get $7,000 for all the property he carried in 
his name. The total capitalization was to be $50,000. 
H. M. Fagerberg fixes the value of his property at 
that time at $10,000 above indebtedness (R. 117). So 
the corporation was compounded of the folowing 
ingredients :— Plaintiff and Thomas Carstens were to 
put in $20,000 in merchandise and other property, 
and the remaining $30,000 of capitalization was to be 
water or hot air, issued for talent in organization or 
some equally volatile substance. Plaintiff was to re- 
ceive 14 per cent of the total stock which was to repre- 
sent $20,000 in aetual value. The actual value of his 
stock then would have been $2,800 until augmented 
bv phenomenal profits, which seem never to have 
been made out of the Fagerberg enterprises at any 
time between 1907 and 1914, and were finallv achieved 
only through a jury verdict in 1915. 


Just why plaintiff was willing to exchange visi- 
ble property worth $10,000 for corporate stock worth 
$2,800 on the basis of its real assets seems difficult to 
explain from the standpoint of sound finance, but 
plaintiff rose to the occasion by calling attention to 
the provision in the agreement that J. A. Fagerberg 
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was obligated to purchase plaintiff’s $7,000 worth of 
stock at par before September 1, 1914 (R. 41-2). He 
said he was willing to take that much and get out of 
the country (R. 117). The latter statement followed 
his assertion that he was really to reeeive $825 a 
month rental for the various properties he was to 
transfer to the incorporation m case the corporation 
scheme failed to ervstallize. This contribution to 
historv by the guileless plaintiff in the case seems 
worthy to be embalmed in the argument, since it ex- 
hibits the mental processes of the voung man who 
worked for his brother seven vears for Mis board, and 
then, knowing his brother to be insolvent with judg- 
ments hanging over him, was willing to turn over to 
that speculative person $10,000 worth of property im 
consideration of a memorandum agreement that the 
said brother was to pay him $7,000 cash in less than 
six months. Here is plaintiff’s testimony found on 
pages 115-6-7-8 of the record: 
‘“Q. What property was to go into this in- 
eorporation besides the $9,000 worth of personal 


property vou put in and the few thousand dollars 
Carstens was to put in? 


A. There was the Nizina roadhouse and 
store and practically evervthing I had in the 
countrv—that is practically what it amounted to 
when it came toa showdown. [| intended to clean 
up with this agreement in the fall—I was to vet 
my $7,000 clean out of the business and T was to 
have nothing left in the country; that meluded 
some ¢latms | had in the Shushanna, mv interest 
In the null, the BorgerStruek Mall Company. 
etc. 
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Q. What was that worth? 
. Phat was practically borrowed monev I 
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had and that was to be cleared up. 
What was the value of your mining 
property and the mill property, appr oximately ? 
. The mill had about 150,000 feet of logs 
on hand. They cost about, the water, $11 per 
thousand landed in the water. 
Q. That would be then something over six- 
teen or seventeen hundred dollars? 
A. Yes, and the value of the mill at that 
time, over $2,000. 
Q. Somewhere from $3,500 to $4,000 in the 
mill and logs and lumber in the mill? 
A. Yes, sir. 
@. And vour Shushanna claims were 
wholly of speculative value ? 
A. Yes,my Shushanna claims were of spec- 
ulative value. 
(). You considered they had some value--- 
thev were fair prospects? 
fe. Yes; sit 
Q. Then you had something lke $13.000 
worth of property ? 
A. Practically—vou might put it that way, 
ves. 
(). And Carstens was to be allowed $10,000 
for his old loan in the Nizina store? 
A. Yes, sir. 
@. And $10,000 for new property he was to 
put in—was he to put in the full $10,000? 
A. ‘That was my understanding of it—that 
he was to put up $10,000 cash. 
®. What was Al to put in for his $10,000? 
A. I don’t know—l1 left that to himeeties 
was his own business and I didn’t consider it, as 
long as the prospect suited me. 

. The company was to be organized for 
$37,000, and vou were to put in $18, 000 of prop- 
erty and get $7,000 out of it? 

A. Wessm7 

(. Mr. Carstens was to put in ten and get 
twenty % 

A. Yes. 
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Q. And Al was to put in his talent and get 
ten? 

A. Yes, sir. When I put in this $13,000 
vou want to know that there was some liabilities 
against this thing. 

Q. How much were they? 

A. Close on to $8,000. 

Q. Then the equity wasn’t over $10,000 ? 

A. No, sir. 

(). And you were anxious to get out of the 
country and were willing to take a7 O00 2? 

A. Yes, sir. 

QM. You had property then, personally, 
there worth $13,000 with mortgages or other ha- 
bilities against it aggregating $3,000. It was 
worth about ten? 

. . Ges, Sir. 

@. And vou at that time made a lease to 
vour brother which aggregated a return to vou of 
$925 per month? 

ie. Nees. cit: 

Q. Which would be $11,100 per vear? 

A? Wes, sir. 

@. And vou insist that no one but vourself 
had any interest in that? 

A. I eertainly do. 

@. And vou leased that to vour brother, 
property wor th $13,000, at a rate that was to 
bring vou $11,000 a vear? 

A. Yes, you can put it that way. 

@. But vou were ieee to take $7.000 for 
it and get out of the country 

A. Yes, sit. 

@. There was no understanding at all, no 
secret agreement, between vour brother and 
yourself that he really had an interest in that 
property but that it had to be carried in vour 
name on account of his diffienlties with his wife ? 

A. There eertainly was not. 

Q. There never was at anv time? 

No. Sir.’’ 
The statement on page 117 that the lease called 
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for rentals aggregating $925 a month is an error to 
the extent of $100. That sum included plaintiff’s 
wages of $100 a month. The lease called for $825 a 
month, or $9,900 a vear. 


So this phenomenon was offered to the jJurv and 
is now presented to this court. Plaintiff owned 
property worth $13,000, mortgaged for $3,000, leay- 
ing a net value of $10,000. He agreed to place it 
among the assets of a corporation for capital stock 
worth in property assets $2,800, and in face value 
$7,000, and he did this on the assurance of his insolv- 
ent brother that the latter would pay him $7,000 in 
cash within a little more than five months. He had 
worked for that brother, according to his own sworn 
statement, seven vears for his subsistence and a 
string of unfulfilled promises, yet with child-like 
credulity he started again for the end of a rainbow 
in search of a pot of gold. Meanwhile part of this 
$10,000 worth of property was leased to the insol- 
vent brother at the rate of $9,900 a vear. And yet 
Harry Fagerberg wanted to sell his immensely pro- 
ductive holdings for $7,000 and get out of the coun- 
trv. It will be noted that the lease included only the 
roadhouses and stores at Blackburn and Chititu and 
the horses. The sawmill and logs and lumber were 
not included. Plaintiff estimated that concern to be 
worth $9,000 (R. 114). He leased it, therefore, for 
more than 100 per cent of its value annually. 

This may have impressed the jury as a good story 
and worthy of implicit belief. Apparently it did, for 
they seem to have fixed damages to correspond with 
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this amazing earning capacity. To less credulous 
persons it suggests a get-rich-quick prospectus issued 
by a shoe-string promoter. Plaintiff was willing to 
sell for $7,000 property that he valued at $10,000 
above ineumbranees, and part of which was capable 
of earning $825 a month. The mill property was also 
fowo im (15). Out of thatand a» looeing contract 
plaintiff says he could have made $5,000 in a few 
months (R. 62-3). Yet with all this easy money com- 
ing his way he made a contract to sell everything he 
had for much less than its annual earning power. 

Is not that a declaration that affronts common 
intelligence? Is it not infinitely more probable that 
he and his brother owned everything in common and 
that plaintiff was willing to take $7,000 for his half 
interest? The probability fits perfectly with the 
great array of evidence pointing to a partnership. 
The following fragment of testimony by plaintiff is 
eommended to the court: 

‘“Q. Why did vou make this lease to Al? 

(Referring to paper). 

Ae ‘lo protect nivselt, 

To protect vourself in what way—why 
didn’t vou run the roadhouse if it was so profit- 
able? 

A. If any man comes along and makes me 

a proposition of $7,000, and | was to get it, | was 

willing to quit the country. 

@. What | am getting at Is—vou owned 

this roadhouse and evervthing in it, and if was a 

very profitable business, and vou owned the 

horses, and vou figured out vou could make good 
monev—a good many hundred dollars per month 

from them and vet von leased evervthing to A] 

Fagerbere and turned in and worked for him for 
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$100 per month according to this agreement ? 
A. Yes, sir’’ (R. 93-4). 


Plaintiff’s reiterated assertions that the Carstens 
Company were a bad lot and that he never trusted 
them read queerly when contrasted with his state- 
ment that he considered that he was working for 
Thomas Carstens continuously from 1907 to 1913. 
Several of the reflections on Carstens have already 
been quoted, but the following is notably pertinent: 


“Q. Now, you say that in 1910 the reputa- 
tion of the Carstens people was very bad up in 
that country and as far as you knew vou would 
not trust them for anything—from what did vou 
get that impression ? 

A. The surrounding country. 

. Do vou mean by something somebody 
had told you? 

A. Toa certain extent and their dealings in 
other ways; I was afraid of them. 

(). But you kept on working for them for 
several vears afterwards? 

A. ‘To a certain extent; vou can put it that 
wav—it wasn’t out of consideration for the 
Carstens Packing Company. 

Q. What particular things did the Cars- 
tens Packing Company do to vou that caused vou 
to have such a bad opinion of them ? 

A. Nothing particular. 

@. They had left a $30,000 stock of goods 
up there in the custody of vourself and brother 
for three vears and had not received a cent for 
them—is that what caused vou to be so hostile to 
them ? 

A. No, not necessarily ; it was their way of. 
doing business I didn’t like. 

@. You sav vou did the business with 
them wholly through your brother and never at- 
tempted to get into any communication with 
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them directly ? 

A. No, but he got his instructions from the 
Carstens, believe me—he went out every fall. 

Q. Do you know what those instructions 
were ? 

A. Toa certain extent I do. 

@. From what? 

A. Just by his conversation and by some 
letters that came up there later from Mr. Cars- 


Tenis 

Q. You have seen letters from Mr Cars- 
tens ? 

A. I have, to him. 

Q. Have vou them in vour possession 2 

A. ‘No, I hawe Tit. 

Q. Do vou know whether Al has them? 

A. He has some of them; thev will come 


up later on.’’ (R. 152-8.) 


Plaintiff did not like Carstens’ way of doing bus- 
iness after he and his brother had frittered away 
a valuable stock of goods without making any return. 
When he got the bill of sale in 1913, according to his 
own admission, the stock remaining was practically 
worthless (R. 112). Following plaintiff’s testimonv 
just given here is another statement by him that is 
interesting reading: 


Q. Now, you had considerable difficulty 
with Al; he collected the money for six vears and 
vou never did anything as vou have stated until 
1915. How did vou come to do business with him 
in 1914? You have stated at various times dur- 
ing the course of this examination that vou work- 
ed. for Al during all the vears from 1907 to 1913 
and never got vour wages out of him. Now, with 
that fact in view, how did vou come to trust him 
so far as to do any business with him at all in the 
spring of 1914? What did vou have to go on? 
What was vour reason for giving him a lease of 
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all this property and taking the chances of not 
getting anything out of him? 

A. When he came back in the spring of 
1914 with this proposition of meorporation, I 
said— how do I know vou are representing the 
Carstens? You claim vou are?’ ‘Well,’ he savs. 
‘Harry, all I can say is this; I have nothing to 
show vou, but I have a carload of oats down here 
that I have to pay $1,500 on; if I draw a sight 
draft on them and that is accepted bv them and 
voes through, will vou believe that thev are back 
of me then,; and T says. ‘Yes,’ and he drew this 
draft and sent it out and it went through and he 
vot the carload of cats released and I naturally 
supposed it was a cinch.’’ (R. 144-5.) 


When J. A. Fagerberg secured money from 
Carstens it seemed to revive plaintiff’s confidence in 
somebody and induce him to endure the handicap of 
association with Carstens a little longer. He did not 
state whether pavment of J. A. Fagerberg’s sight 
dyaft for $1,500 was a part of the Carstens way of do- 
Inge business that he did not like. 

C. lL. Range testified that plaintiff in April, 1912, 
asserted that he had a half interest in all the Fager- 
bere property. Range said, giving in substanee the 
conversation: 


‘“A. It came up with regard to their busi- 
ness over there; thev had some trouble about 
their business; he was talking to me about it. 
Harry Fager here 2 was, and | asked him how he 
was situated over there, and he said he owned a 
half interest in the whole thing, and that thev 
were trving to beat him out of it, and I said to 
him that | would take a club and drive them out 
if I was in his place. 

@. Drive who out? 

A. Al anda lady who was there. 

Q. Some woman—do vou know her name ? 


on. 

A. Mrs. Damon. 

Q. Now, when Harry Fagerberg stated 
they were trving to beat him out “of his “interest, 
to whom did he refer? 

A. Al and the woman. 

@. And I understand vou to state that he 
said he owned a one-half interest in everything ? 


A. Yes, evervthing they had, the Chititu 
store and the roadhouse, and store over there at 
Blackburn, and the mine on Dan Creek.’ (R. 
> xd 
307). 

H. M. Fagerbere gave this version of the 

sume conversation. 


“A. I didn’t tell him that [I owned a ‘halt 
interest in the business—I told him in_ these 
words, that I had practically put up half the 
money to build up the business and I had done 
the work and didn’t intend to be skinned out of 
it, but U didn’t refer to Mas. Damon when I made 


the statement that they were trying to beat me 
emt of it. 


Whom were vou referring to? 

L was referring to Al ans Carstens. 
You recollect havi ing this conversation ? 
i do, ¥es, sir. 

Where did it take place ? 

At Dan Creek. 

What money did vou refer to when vou 
mentioned about this money vou spoke of 2? 


A. Monev L had let them have from mv 
salaty.”’ (R. 379). 


Argument ean hardly make plamer to an enlight- 
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ened intelligence that plaintiff engaged in special 
pleading rather than testifying when he put forth the 
various statements quoted. To make a sugeestion 
cautiously, it would seem that plaintiff handled facts 
so carelessly as to do them great damage at times. 
Turning to the testimony of the voluble J. A. Fager- 
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berg it is soon observed that he was contradicted by 
several witnesses including himself. A notable con- 


tradiction between him and Carstens and W. C. Pra- 
ter appears in their accounts of negotiations in the 
summer of 1913, just before J. A. Fagerberg gave his 
brother the bill of sale for all the Alaska property in 
the Fagerberg name. Mr. Prater, treasurer of the 
Carstens Packing Company, testified that Fagerbere 
‘came to our office and said he wanted to give a bil! 
of sale on all of his property in Alaska to me, and 
wanted to do it quick’’ (R. 287-8). Prater’s testi- 
mony continues: 


‘@. To whom? 


A. Tome personally. He wanted I should 
hold the title until he got settled with his wife; 
he was afraid his wife would attach it or start 
some proceedings and tie it up. I told him that 
he did not owe me anything and I could not le- 
gally hold it, and I would not accept it, as it 
would only get us into tigation, and would not 
be binding anyway, and I suggested that he owed 
My. Carstens, and to give the bill of sale to Thom- 
as Carstens. He hesitated a while and then de- 
cided to give the bill of sale to Thomas Carstens. 
Mir. Wilt is our attorney and generally looks 
after such matters for us; he is emploved exclu- 
sively for the company, and he was at that time 
in the Kast, and would be back on the 17th, and I 
asked Fagerberg to delay the matter for a couple 
of days until Mr. Wilt returned and could fix it 
up for us without going to another attorney. He 
said he would, so he went away and Mr. Wilt re- 
turned in a few days, and I called him up and 
called his attention to the matter, and he said we 
would have to get in touch with Fagerberg and 
vet that bill of sale right away, so I made an ef- 
fort to locate him and found he had left the city. 
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Fagerberg had left the city ? 

A. Yes. He was dodging his wife, expect- 
ing her to have him arrested at any time for de- 
faulting in his payment of alimony and put him 
in jail, “and he had hid at La Conner, and Mr. 
Wilt made a trip up there and spent a day there, 
but failed to catch him; he dodged him; he got 
wind of some one looking for him and he skipped 
and Wilt came back to Seattle and took the mat- 
ter up with Mr. Custer, his brother-in-law. ’’ 


Prater then testifies that Custer later located Fa- 
gerberg and arranged a meeting of the three at a hotel 
in Everett. When they met Fagerberg he stated that 
he had already given a bill of sale to his brother, 
Harry Fagerberg CR. 290). Prater then asked him 
to go to Tacoma and see Mr. Carstens, but Fagerberg 
at first objected, saving he was afraid he would be 
arrested. He was persuaded to go along with Prater 
and Custer. At ‘T’acoma he agreed with Carstens to 
go to Alaska at Carstens’ expense to get title to the 
Alaska property and straighten out the business. 
Prater was instructed to get a steamer ticket for Fa- 
gerberg, which he did, but the evening Fagerberg was 
to sail he called Prater up on the telephone and said 
‘‘he was afraid to go to Alaska unless we would agree 
to pay his back alimony in case they arrested him up 
there and he would have to pay or go to jail.”’ Prater 
told him he would have to see Carstens about that 
and there the matter seems to have dropped (R. 
290-1). 

In answer to the question whether Fagerberg im 
the Tacoma negotiations gave any reason for having 
executed the bill of sale to his brother Myr. Prater an- 
swered : 


40) 


‘‘He stated that the bill of sale was made to 
his brother for the sole purpose of keeping his 
wife from getting hold of the property ’”’ (R. 
292). 


Thomas Carstens corroborated part of the testi- 
mony of Mr. Prater just cited CR. 320-1), and in an- 
swer to the question whether Fagerberg gave any rea- 
soh for transferring the Alaska property to his 
brother, said CR. 321): 


‘The reason he gave for assigning the prop- 
erty to his brother was on account of trouble he 
was having with his wife; at that time he had a 
divoree suit pending, and he feared his wife 
would attach his property and he wanted to turn 
it over to us, and as Mr. Prater refused to take 
it, he turned it over to his brother.’’ 


J. A. Fagerberg’s account of his conversation 
with Prater is as a 


““. When did vou first see Mr. Carstens 
or My. Prater in the summer of 1913? 

A. It was right after the fourth of July; I 
had been home a dav and [| went down to Mr. 
Prater and said, ‘How about that old mess out 
there,’ and I said, ‘lam gong to turn it over to 
Harty, dies don’t take it,’ and he said, ‘I won’t 
have anything to do with it, go ahead,’ and I SAVS, 
‘All right,’ I says, ‘The deal i is off now all right : 
vour old Nizina stock is eone and what monev I 
have put in we have lost? : he said, ‘all right, I 
won’t have anything to do with it,’ and I went to 
Mi. Custer and said, ‘George, make out a bill of 
sale for that stuff up there,’ and I gave him the 
items and that evening I left.’’ CR. 200). 


Defendants’ counsel submit without argument 
the issue which of these conflicting accounts 1s true ;-— 
that of Carstens and Prater, who had dealt liberally 
and fairly with Fagerberg and trusted him for years, 
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or that of Fagerberg, who seems to have kept no 
promises, even to his brother. On pages 200-1-2-3- 


4-5-6-7 of the record Fagerberg gives a rambling ac- 
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eount of negotiations with the Carstens people which 
bears throughout the impress of reckless statement. 


He had already twice asserted (R. 173-202) that 
Carstens became greatly excited over the Shushanna 
strike shortly after the bill of sale was given to H. M. 
Fagerberg Julv 15, 1913. As evidence of that he in- 
troduced a letter from Carstens which appears on 
pages 174-5 of the record. This letter refers to the 
possibility of getting the Alaska property turned 
back to Harry Fagerberg and discusses an investiga- 
tion and report by J. A. Fagerberg on the busimess 
outlook in the district. It refers particularly to the 
horses and concludes: 

‘‘In ease thev are not doing well and the 
chances of earning money are not favorable 
would advise vou to dispose of the horses to best 
advantage and whien vou come back then will be 
the best time to talk things over carefully and de- 
cide how to proceed right.’ 

It is respectfully subnutted that this letter does 
not betray great excitement or mental strain, and is 
not the letter of a man who was offering unlimited 
backing to a party who had used up a valuable stock 
of goods without making any return. And here is a 
good place to show where Fagerberg contradicted 
himself, although his counsel insisted that there was 
no contradiction and the trial judge expressed a 
doubt. Let this court deeide. Defendants’ counsel 
read io Fagerhberg from the transeript wf his testi- 
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mony in his bankruptey proceedings and the record 
shows the following (R. 207-211) : 


“Question: What was the arrangement 
you had with Carstens or the Carstens Packing 
Company about these goods that were shipped 
up last spring? 

Answer: After I went to Prater and gave 
him this talk, told him to protect himself and 
tarry and do what was right, shortly after, why 
the Shushanna stampede started in and they got 
excited, anything I wanted then they would ad- 

vance, they would pay my back alimony—I 
didn’t have a dollar, I went broke on the Kruhm 
deal. They first started in to hunt me and some 
of the bovs thought that somebody was after me 
and they said, ‘Get out of sight,’ and [I went 
hack home, and then Custer cot hold of me by 
telephone, and he said, ‘Thev want vou to come 
up here,’ and then they wanted me to go back on 
account of the Shushamna stampede; that was 
along in August, 1913, and I went so far—Wilt 
eot me over there in Tacoma and says, ‘You are 
the only fellow that can go back there and eet it 
back and we will do something with it.’ I savs, ‘T 
will think about it,’ and he savs, ‘Well, if vou 
ain’t got the money we will advance you money 
to pay vour back alimony and everything else. go 
ahead and take hold of it again and we will stay 
With vol, Aneel center AL right,’ and Prater 
agreed to it and when I came home my own folks 
said, ‘Nothing doing, vou stay here until von get 
this other settled up,’ and my sister gave me $45 
so I eould go to Cordova and the rest of the wav 
T was to beat mv way—that was in August. 1913.’ 
Ts that a correct statement of your testimony last 
fall? 

A. That is incorrect there—that $45 T vot 
from the Carstens Packing Company. 

@. This is a conversation between vou and 
vour home folks, vou say, after talking about 
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your conversation with the Carstens, my own 
folks said, ‘nothing doing,’ ete. ? 

A. My sister Aidt eive me the $45—that 
is a mistake. 

@. You think that is a mistake of the sten- 
ovrapher’s notes? 

A. That is a mistake in the stenographer’s 
notes—I was talking too fast for him. 

Q. Is this also a mistake—near the bottom 
of Page 20; vou remember the question and an- 
swer [read vou a while ago wherein I asked vou 
about vour conversation with Mr. Wilt to the ef- 
fect that vou wanted to get this out of vour name 
so vour wife couldn't ge t it, and vou answered ‘I 
never talked to Viv. Wilt about it.’ Now, on the 
same page vou say, ‘Wilt got me over there in 
Tacoma, and says, ‘You are the only fellow that 
ean go back there and eet it back and we will do 
something with it.’ I says, ‘I will think about 
it,’ and he says, ‘Well, if vou ain’t got the money 
we will advance you money to pay your back ali- 
mony and every thing else’! Now, which of those 
statements is correct, the statement made near 
the top of Page 20—that vou never talked to 
Wilt about this, or the statement at the bottom 
of the page that he offered to pay vour back ali- 
mony, cte.? 


MR. DONOTIOR. We object to that—there 
is no contradiction in that. 

TELE COUR. t am not swre that there is 
a contradiction at present. If vou find it and 
point it out to him, vou may ask him. 

M. Read that question and auswer—read to 
the bottom of the page (Handing witness paper). 
What T want te get at is, did vou or did vou not 

talk to C. FL Wilt about vour trouble with rour 
wife ? 

A. Mo, L didn’t talk to Mer. WRilt abant the 
trouble with my wife. He went with me to the 
afice; Prater, Custer and Carstens had had 
conference there in Tacoma and Mr. Wilt eame 
mn te it, and we walked out over the bridee there 
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and I was going to take the boat and he was go- 
ing up-town and I couldn’t state just what the 
statements were, but as far as Mr. Wilt being in 
on the conversation or statements, I don’t re- 
member anvthing about it. 


@. You sav vou never talked to him and 
he never talked to vou? 


A. He never talked to me directly on any- 
thing of that kind. Mr. Carstens was the man—- 
Mr. Prater was the man I went direct to. 


@. The question of back alimony never 
came up when Mr. Wilt was present? 

A. Not when Wilt was present—it was be- 
tween I and Mr. Carstens. 

@. In other parts of vour testimony that 
you gave in that examination vou stated and I 
believe vou stated this morning, if I understand 
vou correctly in answer to Mr. ‘Donohoe’s ques- 
tion, that as soon as the Shushanna stampede 
started, Mr. Carstens was anxious for vou to go 
up there and eot after vou—Now did they or did 
they not as one of the inducements offer to pay 
vour back alimony to avoid trouble with vour 
wite ? 

A. Thev offered to pay it, ves, sir. 

Q. What was the final result of that? 

A. Mr. Carstens asked me the amount and 
one thing and another—I can’t recall exactly 
what was said. 

. That dicker fell through entirely then ? 

A. Well, when I wouldn’t go back, I called 
him up over long distance; L was up at my 
brother-in-law’s and he said, ‘All right,’ and he 
savs, ‘We will just let it drag along.’ 

Q. It was dropped then? 

A. It was dropped then indefinitely.”’ 


The court will note that Ma. Fagerbere believes 
he talked too fast in one stanza for the stenographer. 
Careful scrutiny of all his testimony indicates that 
he conversed on the witness stand at all times with too 
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much speed for careful thinking. It was this which 
led him into the contradiction, which is so plain that 
he who runs mav read. 


On pages 208-9 Mr. Fagerberg avers rapidly. 
“Wilt got me over there in Tacoma and says, ‘ Well, 
if vou ain’t got the money we will advance you money 
to pav vour back alimony and everything else.’ ”’ 


On page 210 Mr. Fagerberg says, ‘‘I didn’t talk 
to Ma. Wilt about the trouble with my wife.’’ Farther 
down on the same page he savs the question of back 
alimony never came up when Wilt was present. 


That will be about all for Mr. Al Fagerberg. The 
court will note that Carstens and Prater testified by 


depositions taken several months before the trial. 
‘They had no opportunity to deny specifically numer- 
ous loose statements in Fagerbere’s fluent remarks, 
but by anticipation denied enough to raise squarely 
the issue of veracity. 


The second assignment of error (R. 441) alleges 
error on the part of the court in admitting the testi- 
mony of the plaintiff, over the objection of defen- 
dants, as to speculative profits he might have made 
in conducting the Blackburn roadhouse and using 
the attached horses if the attachment had not heen 
made. It also alleges error in admitting testimony 
of profits at all in view of plaintiff’s evidence that he 
was working for wages. The testimony to which de- 
fendants objected appears in the record on pages 51 
to 63 inclusive. Several objections were sustained by 
the court but plaintiff was allowed to make loose esti- 
mates based wholly on lis own alleged opinions of the 
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business he could have done at the roadhouse and 
with the horses. Counsel for defendants insisted at 
the trial (R. 55-6) and reassert here, that as plain- 
tiff was working for $100 a month when the action 
complained of was brought and when the fist levies 
of attachment were made he was estopped to show 
what he could have made by use of the property, since 
he would not have used the property himself if the 
attachment had not been made. He sought to evade 
this by showing that the property was turned back to 
him by J. A. Fagerbere between the first and last 
levies, which were several days apart, but that was 
merely begging the question since the attempted 
change in possession of the property involved was due 
to the attachment. That is undisputed. 


On the question of profits plaintiff testified as 
to conditions at the roadhouse during the month pre- 
ce ling the attachment. Although he had testified that 
he was working for wages as a packer and mail car- 
rier it is mteresting to note how easily he and his 
counsel slipped into speaking of the roadhouse as if 
plaintiff had been running it for some time previous 
to the attachment (R. 52-8). Plaintiff stated (R.54) 
that his profit on a guest was about $2 a day. Fol- 
lowing the statement was this testimony: 


‘©. You say during the month of July or 
about the time this attachment was made, to be 
more exact, vou think the average of your guests 
on or about that time was about seven or eight? 
Yes, sir. 

And you made $2.00 on each guest? 
Yes ole 
And that the conditions in there last fall 
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were such that vou would have continued to have 
had about the same number of guests each day 
and make the same profit off of each one? 

A. It would have been more; the business 
would have been better. 

Q. You wouldn’t make as much money as 
that along in the winter, would vou? 

A. No, sif. 

M. How are business conditions up there in 
the month of November, we will say? 

A. Along in November 

MR. RITCHIE. We object to this kind of 
questioning—it is nothine on which to base an 
action for damages. You have to show it by 
actual, figures. This is too speculative. 

Objection overruled. Defendants allowed 
an exception.”’ 


During the month of July, plaintiff had already 


testified, he was packing and carrving mail with the 
horses he purported to have leased to his brother. 


Plaintiff then proceeded to give his opinion as to 


how much he could have made during several months 
following if the roadhouse had not been attached. de- 
fendants repeatedly objecting (R. 54-5). On page 56 
occurs the following: 


* Now, had vou remained in the posses- 


sion of that roadhouse, and knowing the eondi- 
tions of business generally at MeCarthy and the 
possibilities of this roadhouse business. what 
would vou say would have been the average nium- 
ber of vour guests during the month of Novem- 
ber, 1914? 


JUDGE LYONS. We renew onr objection. 
Objection overruled and exception allowed de- 


Fendants. 


A. Well, perhaps. three. straight through. 
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November? 
Yes, sir. 
What about December ? 
Practically run about the same. 
It would run the same all winter? 
Until about the first of February. 
Then it would improve ? 
Yes, then it would improve again. 
_ How are conditions up there in the 
spring at McCarthy, in a business way, quiet? 
A. Quiet toa certain extent; yes, sir. 
(. Do you think that the average number 
of guests vou have named would have continued 
up to the present time? 


MR. RITCHIE. We object to that as lead- 
ing and suggestive. 


EOPOPOPOPO 


Objection sustained. 


@. How many guests do you think there 
would have been ek sereer the first of February 
and this date at the Blackburn roadhouse ? 


A. Thatisa rather hard question to answer 
but on an average, take it as a whole, why I 
should sav about 120 guests per month, straight. 
through on an average. 
Q. Four a day? 
An Mesvsir. 
On cross-examination plaintiff reduced his esti- 
mated profit to $1.50 a dav on each guest (R. 130). 
He also admitted that there would be little profit on 


a small number of guests CR. 131). 


Plaintiff then testified to the amount of money 
he could have made at packing with horses at stated 
rates per pound; asserting that he could have kept 
the horses steadily emploved (R. 57-8-9). This testi- 
mony reads like a calculation on the profits of hen 
culture, it being assumed that the industrious hens 
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will lav a stated number of eggs each month and that 
some miraculous power will maintain an excellent 
price for eggs. Next he testified (R. 59-60-1-2-3) 
that he could have made a large amount of money out 
of a timber contract and cordwood. This assumption 
was based on the fact that ‘‘the Kennecott Mines 
Company advertised for bids on a certain amount of 
timber’’ (R. 60), and he could have made 3 cents a 
foot on it if he had been given the contract. He seems 
to have expected the jury to assume that he would 
have had the contract but for the attachment of the 
horses. 


It is hardly necessary to cite law to this court to 
show that a man cannot claim damages for loss of 
profits on a contract he believes he might have obtain- 
ed if he had asked for it. He offered no evidence that 
he was assured of the contract under any circum- 
stances. After plaintiff told what he might have done 
the record reads as follows (. 62-3) : 
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As a result of these things that you 
have just testified to, what would vou say was 
the total damage by reason of being deprived of 
those horses from the 20th day of October until 
the present time? 

JUDGE LYONS. We object to that; he 
Must show each particular place be was daim- 
aged. 

MR. DIMOND.  Lask him to base his opin- 
ion on the items he has mentioned and this log- 
ging contract particularly. 

Objection overruled; defendants allowed an ex- 
ception. 
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A. Onthe muung and logging L could prac- 
tically have made $5, O00. 

Q. How long would that logging have last- 
ed? 

A. It could have lasted all spring, up until 
the packing set in. 

Q. How much was there of it, did vou say ? 

A. There was one hundred thousand fect of 
mining timbers. 

Q. You mentioned something about cord 
wood—what was that? 

A. That was for the mine. 


Q. How much? 

A. ‘Two hundred cords. 

. How much would that cost vou to get 
it out? 

A. I wouldn’t have made so much on that, 
but would have made practically about one dol- 
lar a cord clear—that is all I could have made on 
that,—that is allowing $2.50 per day for the 
horses. 

Q. Now, vou figure it—100,000 feet of tim- 
ber vou sav vou eould have made three cents per 
foot on; that is $3,000 and $200 on wood, and you 
state vou could have made altogether $5.000— 
where is the rest of it? 


A. On aceount of the logging proposition— 
I was getting under my agreement with Borger 
and Struck $2, 50 per day for ever v day I put in 
getting out logs. 


@. Where were these logs used? 
A. At the Borger-Struek mill.’’ 


From plaintif’s testimony the following inter- 
esting situation is made to appear. He had worked 
for waves for his brother and Thomas Carstens con- 
tinuously from August, 1907, until August, 1914. ex- 
cept the few months between July, 1913, and March, 
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1914, when he claims to have been in business for him- 
self. After those seven years of service he held in 
his own name property that he was willing to sel! for 
$7,000 at a time when business conditions were such 
that he feels sure he could have made at least $5,000 
clear of expense ina few months following if the at- 
tachment had not been levied. And still he admits 
that if the Carstens attachment had not intervened he 
would have continued to work for $100 a month and 
board and let somebody else clear up the $5,000 on 
the roadhouse and horses, which $5,000 he persuaded 
the jurv was practically a sure thing, as that remark- 
able squad of citizens gave him a verdict for $4,750 
damages for loss of profits in nine months next ensu- 
ing. (See verdict, R. 412.) Here is plaintiff’s own 
adnission on cross-examination (R. 132-3): 


“@. If there had never been any attach- 
ment, vou would have gone on working for $100 
per month ? 

A. Yes, sir: 


®. And that would have been the extent of 
vour profit ? 
we Vos ait 
As showing the bias of the jury it is worthy of 
mention that in their verdict they practically accept- 
ed all of plaintiff’s valuations of property, as well as 
measurement of damages. They fixed the value of 
five horses at $1,000 (R. 411), which was plaintiff's 
appraisement of $200 each CR. 49-50). Yet he had 
admitted that he bought two of them the year before 
for p28) antl enetor 475 CR. Y7-8). 


This brief das not heretofore diseéussed the law 
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of the case because it seemed more logical to place 
first before the court enough of the essential testi- 
mony to give the court complete grasp of the prin- 
ciples of law involved. Having just quoted testi- 
mony on the question of profits we will proceed with 
our view of the law on that. 


Tt is elementary that in an action like the one 
at bar only such damages may be recovered as can be 
actually proven; that’all remote and speculative dam- 
aves must be excluded. The rule is thus laid down in 
Howard vs. Stillwell & Bierce Mfg. Co., 139 US: 
199-206, a case often cited since in supreme court and 
other reports: 

“The grounds upon which the general rule 
of excluding profits, in estimating damages, 
rest are (1) ‘that j in the greater number of cases 
such expected profits are too dependent upon 
numerous, uncertain and changing contingen- 
geneles ha constitute a definite and trustworthy 
measure of actual damages.’’ 

The other reasons stated by the court refer to 
breaches of contract. This statement of the law is ap- 
proved in Hidelity Company vs. Bucki Company. 189 
U.S. 135-142, a case in which damages were sought 
on account of an attachment. In affirming the judg- 
ment the supreme court approved the following 
from the instructions of the trial court to the jury, 
found on page 140 of the opinion: 

‘‘Hvervy author of authority referred to, 
even by the plaintiff’s attorney, savs there must 
be some certainty. 


ehh the certainty of profits here depends 
upon this: It is claimed that on account of these 
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attachments the plaintiff’s eredit was injured; 
that had it not been for the attachments, money 
could have been borrowed, timber land or stump- 
age could have been procured, logs could have 
been procured profitably ; if logs could have been 
procured profitably, lumber could have been 
manufactured and marketed profitably. Now, 
between the borrowing of the money and the mar- 
keting of the lumber there are so many uncer- 
tainties that the court cannot say that there is 
sufficient to justify the jJurv in finding perhaps 
large damages against the defendant in this case 
on account of loss of credit and profit—from the 
levving of the attachments.’’ 


The statement of the law already -given from the 
Howard us. Stillwell case, is also cited with numerous 
other authorities in Cincinnati Gas Co. vs. Western 
Siemens Co., 152 U.S. 200, on page 206. 

In Williams vs. Island City M. & M. Co., 37 Pae. 
49 (Ore.) this subject is discussed at some length with 


numerous citations of cases. On page 51 the opinion 
Says: 


‘*In many cases, profits are the only certain 
or reliable measure of damages; but as a general 
rule the expected or anticipated profits of a busi- 
ness enterprise cannot be proven with any de- 
eree of certainty, and therefore cannot be reeoy- 
ered. ‘They can only be computed or aseertain- 
ed by guess or speculation, because they depend 
on s6 many contingencies, such as competition im 
busmess, supply and demand, the condition of 
the money market, availability of labor, and lke 
uncertain conditions. There may be future prot- 
its In anv business, or there mav_ be losses. 
‘Hence, in such eases, the measure of damages ts.’ 
says Mr. Sedgewick, ‘not expected profits, but the 
average value of the use of the business: and. to 
ascertain this, evidence of actual past profits 
mist be admissible... 1. Sede. Dam. See. 174.7" 
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Possibly as fair an exposition of the rule as cau 
be found is in the following from Sutherland on Dam- 
ages: 


“The objection that the damages are uncer- 
tain and speculative is insuperable when they are 
incapable of estimation and proof with that de- 
gree of certainty requisite to establish facts for 
the consideration of a jury. There should be no 
distinction as to the degree of certainty required 
in proof between this ‘fact and any other upon 
which either the right to damages or their 
amount depends. <A conservatism, however, 
pervades generally the law of damages; and it 
being the common experience that there i is a wide 
difference between the theoretical or speculative 
profits estimated in advance, without any actual 
data, and the result usually achieved when th 
scheme is put in practice, it 1s necessary that the 
law should discard what is merely fanciful or 
possible and only permit those profits to be con- 
sidered which have some basis of actual facts to 
support them.’ Sec. 867. 

‘When it is advisedly said that profits are 
uncertain and speculative and cannot be recov- 
ered when there is an alleged loss of them, it is 
not meant that profits are not recoverable merely 
because thev are such, nor because they are nec- 
essarily speculative, contingent and too uncer- 
tain to be proved; but they are rejected when 
they are so; and it is probable that the inquiry 
for them has been generally proposed when it 
must end in fruitless uncertainty ; and therefore, 
it is more a general truth than a general prinei- 
ple that a loss of profits is not ground on which 
damages can be given.’’ See. 868. 


The following cases also lav down the law to the 
same effect: 


“The measure of damages for the wrongful 
suing out of an attachment is such sum as will 
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compensate the injured party for the injury fair- 
lv and impartially, and the jury in an action 
therefor cannot speculate by taking into consid- 
eration anv hopes of future profits or successful 
enterprises. Kernedy us. Meacham, 18 Fed. 
312; Holliday Bros. vs. Cohen, 34 Ark. 707; Pol- 
lock vs. Gantt, 69 Ala. 374, 44 Am. Rep. 519. 


Mere possible or speculatiy e expectations of 
profits and collateral advantages are not to be 
taken into aceount. Myers vs. Farrell, 47 Miss. 
281. 


An attachment of a stock of goods which was 
wrongful but not malicious does not authorize a 
recovery against the attaching creditor of the 
profits which the debtor might have made in his 
business, had it not been interrupted bv the at- 
tachment, as the amount would have been too 
conjectural. Brawnsdorf vs. Fellner, 76 Wis. 1, 
45 N. W. 97. 

An attachment of a stock of goods which was 
wrongful but not malicious does not authorize a 
recoverv against the attaching ereditor of the 
profits whieh the debtor might have been made in 
his business, had it not been interrupted by the 
attachments, as the amount would have heen too 
eonjeetural. braunsdorf rs. Fellwer, 16 Wis. 1. 
45 N. W. 97. 

And claims for loss of profits in the retail 
of goods wrongfully attached, and loss of busi- 
ness and custom, and loss of credit, are properly 
stricken out in an action for a wroneful attach- 
ment, as not being such elements of damages as 
are proper subjects of allegation or proof. Lov- 
enstom vs. Monroe, 5 Lowa, 82.7 N. W. 406. 

And damages sustained from a wrongful at- 
tachment by reason of the fact that the person 
attached was making advances to timbermen 
and others, and thereby had become interested 
in the handling of thnber and erops, and that. 
owing to his mereantile business being stopped 
bv the attachment, he lost these advantages, and 
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lost his advances and the shipment of his timber, - 
are too specwiative and remote for recovery in an 
action for the wrongful attachment and. proof to 
that effeet is inadmissible. Pollock vs. Gantt, 
69 Ala. 3738, 44 Amer. Rep. 519. 

Whether a steamboat could or could not have 
earned anything during the time she was in the 
eustody of the sheriff under attachment, is a mat- 
ter of speculation which is not susceptible of 
proof, and damages for the loss of such earnings 
eannot be recovered in an action for a wrongful 
attachment of the boat. Callaway Min. & Mfg. 
Co. vs. Clark,32 Mo. 306.”’ 


A fatal objection to plaintiff’s attempted proof 
of damage through lost profits is that his proof con- 
sisted wholly of his unsupported testimony as to the 
business he believes he could have done but for the at- 
tachment. Leaving out of this phase of the argument 
the fact that he would not have been in business for 
himself at all but would have been working for a 
monthly wage of $100, which up to:the time of the at- 
tachment he had not collected, still he did not meet a 
settled requirement of the law that proof of antici- 
pated profits must be based on past experience. He 
offered practically no. proof at all of past perform- 
ances, and thus failed to mect a rule of law that is not 
doubtful. 

‘Tt isa very easy matter to figure out a large 
profit upon paper; but it will be found that 
these, in a great majoritv of the cases, become 
seriously reduced when subjected to the contin- 
veneies and hazards incident to actual perform- 
ance.’’ 1 Suth. Dam. Sec. 64. 

‘Tf a regular and established business is 


wrongfully interrupted the damage thereto can 
be shown by proving the usual profits for a reas- 
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onable time anterior to the wrong complained of. 
But it 1s otherwise where the business is subject 
to the contingencies of weather, breakages, de- 
lays etc.’’ Id "Sec. 70. 


In support of defendants’ contention that the 
evidence conclusively established the existence of a 
partnership between the Fagerbergs the following 
authorities are cited: 


‘“Wherever it appears that there is a com- 
munity of interest in the capital stock, and alse 
a community of interest in the profit and loss, 
then it is clear that the case is one of actual part- 
nership between the parties themselves, and of 
course it 1s so as to third persons. All of the de- 
cided cases, however, agree that it is seldom or 
never essential that both of these ingredients 
should concur in the ease in order to establish 
that relation. Cases occur, undoubtedly. where 
a community of interest in the property, without 
any regard to the profits, will almost necessarily 
lead to the conclusion that the relation between 
the parties was that of partnership; and, under 
some circumstances, that conclusion will follow. 
although the sale of the property for the joint 
interest mav not be contemplated by the parties. 
On the other hand, it is equally clear that there 
may be such a community of interest in the prof- 
its without regard to loss, and without any com- 
munity of interest whatever in the property as 
will establish that relation. Participation in the 
profits, however, will not alone create a partner- 
ship between the parties themselves as to the 
property, contrary to their intention. But mer- 
chants and traders are often justly held to be 
partners as to third persons, where they are not 
to be deemed such, expressly or ipledly, as be- 
tween themselves.”” Berthold vs. Goldsmith, 2A 
How. 536-541-2. 

“Where there is a community of interest in 
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the property and also a community of interest in 
the profits, there is a partnership.’’ 2 Greenleaf 
See. 482, 

‘“A partnership may exist In a single tran- 
saction as well as in a series.’’ Story, Partn, See. 
21. Pothier, Contrat de Societe, No. 54; 3 Kent 
Comm. 30. If there is a joint purchase, with a 
view to a joint sale and a communion of profit 
and loss, it is a partnership trade, although it is 
confined to a single thing. 

“Tf they hold themselves out to the public 
as partners those who deal with them have a right 
to so regard them, and thev will be bound as part- 
ners.’? Re Warren, 2 Ware, 322, Fed. Cas. No. 
IIS 

‘“One may estop himself from denying his 
habilitv as a partner, where such relation does 
not exist in fact, by holding himself out as such, 
or by neghgently permitting one to do so with 
whom he is engaged in business.’’ Rider vs. Ham- 
mel, 66 P. 1026. 

‘“A co-partnership may be established by the 
dealings of the parties, and other circumstances 
from which it mav be implied.’’ Reliance Lumber 
Co. vs. Witte, 38 3S. W. 391. 

‘“As to third persons, acts and declarations 
of the parties are sufficient evidence of their part- 
nership.’’ Robinson tv. Green, 5 Harr. 115 (Del). 

‘‘TIt is sufficient to show that persons have 
acted as partners, and that, by their habit, course 
of dealing, conduct and declarations, they have 
induced those who have dealt with them to sup- 


pose that thev were partners, to make them liable 
as such.’’ Chase vs. Stevens, 19 N. H. 465. 


Counsel for plaintiffs in error respectfully sub- 
mit that the record shows sufficient errors of law to 
call for a reversal of the judgment of the trial court 
aud the award of a new trial, and that in addition the 
verdict and judgment are so clearly against the 
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weight of evidence as to justify a reversal on that 
eround also. On both grounds plaintiffs in error are 
entitled to a venire de novo. 
Coe. WiUGT sand 
LYONS & RITCHIE, 
Attorneys for Plaintiffs in Error. 


